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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Al references to petitioner are to Jack S. Mrris.
Respondent determ ned deficiencies in petitioners’ Federal incone
taxes in the amobunts of $3,563 and $4, 744 for tax years 1996 and
1997, respectively.! After concessions,? the issues for decision
are: (1) Wiether petitioner is a statutory enpl oyee; (2) whether
petitioner is entitled to an adjustnent for cost of goods sold;
(3) whether petitioner is entitled to deductions for hone office
expenses under section 280A; and (4) whether petitioner is

entitled to vari ous Schedul e C deducti ons.

1 After trial, the parties stipulated that petitioner
Dorothy Morris (now Dorothy Kirkpatrick) is entitled to relief
fromjoint liabilities determned for the 1996 and 1997 tax years
pursuant to sec. 6015(b).

2 Respondent concedes that petitioner is entitled to
deductions for union dues of $384 and $390 in 1996 and 1997,
respectively. Respondent concedes that petitioner paid $184 and
$210 for unifornms in 1996 and 1997, respectively. Sec. 67 inposes
a 2-percent floor of adjusted gross incone on m scell aneous
item zed deductions. After concessions and our hol dings, the
m scel | aneous item zed deductions do not exceed the 2-percent
floor for 1996 and 1997.

Respondent concedes that petitioner is entitled to
deductions for home nortgage interest of $13,908 and $13, 750 for
1996 and 1997, respectively. On their Federal incone tax
returns, petitioners deducted honme nortgage interest of $9, 482
and $9, 375 for 1996 and 1997, respectively.

Petitioners clainmed a deduction of $1,200 in 1996 for | egal
and professional services. Petitioner did not address this
deduction at trial. As a result, petitioner is deened to have
conceded the item See Rules 142(a), 149(b); Sundstrand Corp. V.

Commi ssioner, 96 T.C 226, 344 (1991); Pearson v. Comm ssioner,
T.C. Meno. 2000-160.
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Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
incorporated herein by this reference. At the tinme of filing
their petition, petitioners resided in Costa Mesa, California.

During the period at issue, petitioner worked for Interstate
Brands Co. (I1BC) as a bakery deliveryman. [IBCis in the business
of produci ng and delivering baked goods.

Petitioner delivered baked goods to IBC s custoners,

i ncluding Costco and the C aimJunper restaurant. Petitioner
drove a vehicle provided by IBC, and IBC paid for gas and

mai nt enance of the vehicle. On a typical workday, petitioner
arrived at 1BC between 3 a.m and 4 a.m and | oaded IBC s truck
w th baked goods. Petitioner delivered baked goods in a
territory assigned by IBC. [IBC also required petitioner to
del i ver baked goods to certain custoners pursuant to IBC s
schedul e. For exanple, petitioner serviced 7-11 stores daily
pursuant to IBC s rules. Petitioner conpleted his route between
12 p.m and 2 p.m

The working rel ati onship between petitioner and | BC was
formalized in an agreenent between the Local International
Br ot her hood of Teansters and IBC. Petitioner received a base
salary and a comm ssion on the net sales of baked goods he
delivered. Petitioner did not pay for the product he delivered

to IBC s custoners. |BC determ ned petitioner’s workdays, and he
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needed perm ssion froman | BC supervisor to take a day off. 1BC
paid petitioner for vacation and sick days. Petitioner was
required by IBCto wear a uniform Petitioner punched a
ti mecl ock at the begi nning and end of each workday. On Forns W
2, Wage and Tax Statenent, issued by IBCin 1996 and 1997,
petitioner was not |isted as a statutory enpl oyee.

During the period at issue, petitioners resided in a five-
bedroom house with their children. The house al so contained a
living room kitchen, and bathroons. Petitioner designated one
of the bedroons as a hone office. The room contained a desk,
tel ephone, and files. In the hone office, petitioner telephoned
bread orders to IBC. Petitioner also designated his two-car
garage as a hone office. Petitioner parked his personal van in
the garage. Petitioner maintained bread on racks in the garage
for certain custoners. Petitioner also stored tools, bicycles,
and ot her personal itens in the garage.

On his 1996 and 1997 Federal income tax returns, petitioner
i ndicated that he was a “statutory enpl oyee” and, therefore,
entitled to report incone and expenses on Schedul e C pursuant to
Rev. Rul. 90-93, 1990-2 C.B. 33. The Schedules C included as
gross receipts the anounts reflected on the respective Forns W2
i ssued by IBC. Petitioner subtracted $5,914 and $5,544 in 1996
and 1997, respectively, for cost of goods sold for the stale or

damaged bakery goods petitioner returned to IBC. The anmounts for
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cost of goods sold reflected the industry average for stale and
damaged returns, and not the actual anount returned to |IBC
Petitioners also clainmed Schedul e C deductions for hone office
expenses in the respective amounts of $7,919 and $9, 433 for 1996
and 1997. Petitioner clained the follow ng deductions related to

his vehicles on Schedul e C

d ai ned Deduction 1996 1997

Car & truck expenses $2, 480 $2, 559
Taxes & |icenses —- 2,152
| nterest (other) 2,479 1, 215
Depr eci ati on 2,952 3,621
Sec. 179 expenses —- 10, 000

On his Federal incone tax returns, petitioner attributed a
busi ness use for the vehicles of 71.12 percent for 1996 and 63. 74
percent for 1997.

Respondent determ ned that petitioner was a comon-| aw
enpl oyee and, therefore, not permtted to report incone and
expenses on Schedule C. Respondent al so determ ned that
petitioner is not entitled to any reduction for cost of goods
sol d because petitioner was not in the business of selling baked
goods and, in any event, petitioner failed to substantiate any
purchases. Respondent al so contends that since petitioner was an
enpl oyee, petitioners do not qualify for the honme office
deductions, as the hone office was not maintained for the
conveni ence of the enployer. Respondent disallowed all of the

Schedul e C deductions because the expenses were not ordinary and



- 6 -
necessary busi ness expenses, and petitioner failed to
substanti ate the expenses.

1. Statutory Enpl oyee

Petitioner contends that he was a statutory enpl oyee under
section 3121(d)(3)(A), as he was a conm ssion-driver who
del i vered bakery products. Section 3121(d) defines “enpl oyee”
for enpl oynent tax purposes as follows:

SEC. 3121(d). Enpl oyee.--For purposes of this
chapter, the term “enpl oyee” neans--

(1) any officer of a corporation; or

(2) any individual who, under the usual
comon | aw rul es applicable in determ ning the
enpl oyer - enpl oyee rel ationshi p, has the status of
an enpl oyee; or

(3) any individual (other than an individual
who is an enpl oyee under paragraph (1) or (2)) who
perfornms services for remuneration for any
per son- -

(A) as an agent-driver or conmm ssion-
driver engaged in distributing nmeat products,
veget abl e products, bakery products,
beverages (other than mlk), or laundry or
dry-cl eani ng services, for his principal;

[ Enphasi s added. ]

A taxpayer cannot be a “statutory enployee” under section
3121(d)(3)(A) unless he is not a common-I| aw enpl oyee under
section 3121(d)(2). W therefore nust deci de whet her petitioner

was a common-| aw enpl oyee or i ndependent contractor, and
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if he is an independent contractor, then he may qualify as a

“statutory enployee”. Lickiss v. Comm ssioner, T.C Menp. 1994-

103.
Whet her an enpl oyer - enpl oyee rel ati onship® exists is a

question of fact. See Air Termnal Cab, Inc. v. United States,

478 F.2d 575, 578 (8th Cr. 1973); Professional & Executive

Leasing, Inc. v. Conm ssioner, 89 T.C 225, 232 (1987), affd. 862

F.2d 751 (9th GCr. 1988). |If an enpl oyer-enpl oyee rel ationship
exists, its characterization by the parties as sone ot her
relationship is of no consequence. See sec. 31.3121(d)-1(a)(3),

Enpl oyment Tax Regs.

8 Sec. 31.3401(c)-1(b), Enploynment Tax Regs., defines an
enpl oyer - enpl oyee rel ationship as foll ows:

(b) Generally the relationship of enployer and
enpl oyee exi sts when the person for whom services are
performed has the right to control and direct the
i ndi vi dual who perfornms the services, not only as to
the result to be acconplished by the work but al so as
to the details and neans by which that result is
acconplished. That is, an enployee is subject to the
will and control of the enployer not only as to what
shall be done but how it shall be done. |In this
connection, it is not necessary that the enpl oyer
actually direct or control the manner in which the
services are perforned; it is sufficient if he has the
right to do so. The right to discharge is also an
i nportant factor indicating that the person possessing
that right is an enployer. QOher factors
characteristic of an enpl oyer, but not necessarily
present in every case, are the furnishing of tools and
the furnishing of a place to work to the individual who
perforns the services. 1In general, if an individual is
subject to the control or direction of another nerely
as to the result to be acconplished by the work and not
as to the neans and nmet hods for acconplishing the
result, he is not an enpl oyee.
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This Court |ooks to seven factors to determ ne the existence
of a common-| aw enpl oyer/ enpl oyee versus an i ndependent
contractor relationship: (1) The degree of control exercised by
the principal over the details of the work; (2) which party
invests in the facilities used in the work; (3) the opportunity
of the individual for profit or loss; (4) whether the principal
has the right to discharge the individual; (5) whether the work
is an integral part of the principal’s regular business; (6) the
per manency of the relationship; and (7) the relationship the

parties believe they are creating. See Wber v. Conm ssioner,

103 T.C. 378, 387 (1994), affd. per curiam60 F.3d 1104 (4th G

1995); Professional & Executive Leasing, Inc. v. Conm ssioner, 89

T.C. at 232; Sinpson v. Conm ssioner, 64 T.C 974, 984-985

(1975); see also United States v. Silk, 331 U S. 704, 716 (1947).

No single factor is dispositive, and we nmust |ook at all the

facts and circunstances in each case. See Professional &

Executive Leasing, Inc. v. Conm ssioner, supra at 232; Sinpson V.

Conmi ssi oner, supra at 985; Eren v. Conmm ssioner, T.C. Meno.

1995-555, affd. 180 F.3d 594 (4th G r. 1999).
Al though we review all of the factors, the “right to
control” is the crucial factor in determning the nature of a

wor ki ng rel ati onship. Wber v. Conmm ssioner, supra at 387,

Matt hews v. Comm ssioner, 92 T.C 351, 361 (1989), affd. 907 F.2d

1173 (D.C. Cir. 1990). The degree of control is one of great
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i nportance, though not exclusive. See Atlantic Coast Life Ins.

Co. v. United States, 76 F. Supp. 627, 630 (E.D.S.C. 1948). W

must exam ne both the right of control and the control actually

exercised by the potential enployer. See Radio Gty Misic Hal

Corp. v. United States, 135 F.2d 715, 717 (2d Cr. 1943);

deTorres v. Commi ssioner, T.C Mno. 1993-161. The anount of

control necessary to find an enpl oyer-enpl oyee rel ationship

varies with different occupations. See United States v. WM

Webb, Inc., 397 U S. 179, 192-193 (1970); Reece v. Conm Ssioner,

T.C. Menp. 1992-335.

We di scuss bel ow the factors considered to deci de whet her
petitioner was a conmon-| aw enpl oyee or an i ndependent
contractor.

A Deqree of Control

| BC controlled the extent of petitioner’s territory. |BC
required that petitioner deliver goods to certain custoners on
specific days of the week. |IBC dictated the hours of work,
conpensation, and leave. |IBC required petitioner to punch a tine
cl ock when he began and ended a workday at |IBC s place of
busi ness. Petitioner needed IBC s perm ssion to take | eave.

B. | nvestnent in Facilities

| BC paid for and supplied the goods petitioner delivered.

| BC provided petitioner with his delivery vehicle, and | BC paid
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for all maintenance and fuel. Petitioner did not have an
investnment in either the goods delivered or the facilities.

C. Opportunity for Profit or Loss

Petitioner received a conm ssion for the baked goods he
delivered to IBC s custoners. Petitioner also received a base
sal ary each week. Although petitioner did not receive
conmi ssions on the goods returned to IBC by its customers, |BC
ultimately was responsible for any | osses for goods returned.
Therefore, petitioner did not have an opportunity for |oss.

D. Ri ght To Di schar ge

The record is silent with respect to this factor.

E. | nteqral Part of Busi ness

| BC s business was to produce, deliver, and provi de baked
goods to various custonmers, such as Costco and the C ai m Junper.
| BC required drivers to deliver baked goods to IBC s custoners.
This type of work was clearly within the scope of IBC s regular
busi ness.

F. Per manency of Rel ati onship

The record is silent with respect to this factor.

G Rel ationship Parties Believe They Created

Petitioner believes that he was a statutory enpl oyee. The
statutory enpl oyee box on the Form W2 from | BC was not checked.
Further, IBC paid the applicable payroll taxes and did not issue

a Form 1099. These factors indicate that IBC treated petitioner
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as a common-| aw enpl oyee, as opposed to an i ndependent contractor
or statutory enpl oyee.

On bal ance, considering the record and weighing all of the
factors, we conclude that petitioner was a common-| aw enpl oyee
and not an i ndependent contractor. Since petitioner was not an
i ndependent contractor, he therefore was not a statutory

enpl oyee. See sec. 3121(d)(3); Lickiss v. Conm ssioner, T.C

Meno. 1994-103. Petitioner is not entitled to report gross
i ncone and cl ai m expenses on Schedule C. Accordingly, we hold
for respondent.

2. Cost of Goods Sold

The cost of goods purchased for resale in a taxpayer’s
business is an offset to gross receipts in conmputing gross

i ncone. See Metra Chem Corp. v. Comm ssioner, 88 T.C. 654, 661

(1987); Max Sobel Wiol esale Liquors v. Conm ssioner, 69 T.C 477
(1977), affd. 630 F.2d 670 (9th G r. 1980); Thorpe V.

Comm ssioner, T.C Meno. 1998-123; sec. 1.61-3(a), Incone Tax

Regs. Although cost of goods sold is not a deduction and,
therefore, is not subject to the limtations on deductions, any
anount all owed as cost of goods sold nust be substantiated. See

sec. 6001; Ranciato v. Conmi ssioner, T.C. Mnp. 1993-536; sec.

1.6001-1(a), Inconme Tax Regs.
Petitioner subtracted $5,914 in 1996 and $5,544 in 1997 for

cost of goods sold in IBC s business. For the sane reasons as
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fully set forth above, petitioner was not an independent
contractor but rather a common-I|aw enpl oyee. Thus, he is not
entitled to an adjustnent for cost of goods sold. Even if
petitioner were entitled to Schedule C treatnent for income and
expenses, petitioner failed to produce any evidence of the cost

of goods sold in 1996 or 1997. See G bbs v. Comm ssioner, T.C

Meno. 1988-491. Further, petitioner did not purchase the goods
fromIBC that IBC sold to its custoners, and the anount |isted as
cost of goods sold was nerely an industry average of stale and
damaged returns. Therefore, we hold for respondent.

3. Hone O fice Deduction

Section 280A(a) provides that an individual taxpayer is
generally not entitled to a deduction for a dwelling unit used by
the taxpayer as a residence during the taxable year. Section
280A(c) (1), however, permts a deduction of expenses allocable to
a portion of the dwelling unit which is regularly and exclusively
used as either the principal place of business for any trade or
busi ness of the taxpayer or as a place of business which is used
by clients or custoners in neeting or dealing with the taxpayer
in the normal course of his trade or business.

An enployee is entitled to the deduction only if the office
is for the conveni ence of the enployer. See sec. 280A(c)(1).
This use has been found where the enployee is required to

mai ntain the office as a condition of enploynment or when the hone
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of fice was necessary for the functioning of the enployer’s
busi ness or to allow the enployee to performhis duties properly.

See Frankel v. Conmm ssioner, 82 T.C 318, 325-326 (1984); Geen

v. Conmm ssioner, 78 T.C 428, 430 (1982), revd. on other grounds

707 F.2d 404 (9th Cr. 1983); Mthes v. Conm ssioner, T.C Meno.

1990-483. A deduction is not allowed when the enpl oyee nui ntains
the hone office purely for his conveni ence, confort, or econony.

See Sharon v. Conm ssioner, 66 T.C. 515, 523 (1976), affd. 591

F.2d 1273 (9th Cir. 1978).

The facts in this case clearly denonstrate that petitioner
did not maintain a hone office as his principal place of business
or as a place of business for neeting with clients or custoners
in the normal course of business. Additionally, petitioner
failed to establish that he was required to naintain an office
for the convenience of his enployer. |IBC did not require
petitioner to maintain a hone office in order to performhis
duties. Petitioner testified that he used the hone office as a
pl ace to nmake tel ephone calls to IBC and | oad bread in his
personal vehicle. Since petitioner failed to come within the
exception of section 280A(c)(1l), we sustain respondent’s
di sal | owance of the claimed deductions for hone office space for

both 1996 and 1997.
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4. Schedul e C Expenses/ Deducti ons

Al t hough petitioner is not entitled to report deductions on
Schedule C, we | ook at the clainmed anounts to consider whether
they nmay ot herw se be deductible as m scel |l aneous item zed
deductions on Schedule A Section 162(a) permts a deduction for
the ordinary and necessary expenses paid or incurred during the
taxabl e year in carrying on a trade or business. Petitioner’s
trade or business is that of an enployee for IBC. Expenses that
are personal in nature are generally not allowed as deducti ons.
See sec. 262(a). Deductions are a matter of |egislative grace,
and taxpayers nust conply with the specific requirenents for any

deduction clainmed. See |INDOPCO, Inc. v. Conmm ssioner, 503 U.S.

79, 84 (1992); New Colonial lce Co. v. Helvering, 292 U S. 435,

440 (1934).

A taxpayer is required to maintain records sufficient to
establish the amount of his incone and deductions. See sec.
6001; sec. 1.6000-1(a), (e), Inconme Tax Regs. A taxpayer nust
substantiate his deductions by maintaining sufficient books and
records to be entitled to a deduction under section 162(a).

When a taxpayer establishes that he has paid a deductible
expense but is unable to substantiate the exact anobunt, we are
permtted to estimate the deductible anmount. See Cohan v.

Comm ssioner, 39 F.2d 540, 543-544 (2d Gr. 1930). W can

estimate the anount of the deductible expense only when the
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t axpayer provides evidence sufficient to establish a rational

basi s upon which the estimte can be nade. See Vanicek v.

Conmm ssioner, 85 T.C. 731, 743 (1985).

Section 274(d) supersedes the general rule of Cohan v.

Commi ssi oner, supra, and we cannot estimate the taxpayer’s

expenses with respect to certain itens. See Sanford v.

Commi ssioner, 50 T.C 823, 827 (1968), affd. per curiam41l2 F.2d

201 (2d CGr. 1969). Section 274(d) inposes strict substantiation
requi renents for listed property (pursuant to sec. 280F(d)(4)).
See sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985). In order to substantiate the anount of
expenses for |isted property, a taxpayer nust satisfy additional
factors, such as establishing the anbunt of busi ness use for the
property, the anmount of total use for such property, the anount
of each expenditure, and the investnent or business purpose of
each use. See sec. 1.274-5T(b)(6), Tenporary Incone Tax Regs.,
50 Fed. Reg. 46016 (Nov. 6, 1985).

Expenses shoul d be recorded at or near the tine when the
expense is incurred. See sec. 1.274-5T(c)(1), Tenporary | ncone
Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985). The record nust
contain sufficient information as to each el enent of every
busi ness use, but the level of detail will vary with each factual
variation. See sec. 1.274-5T(c)(2)(ii)(C (1), Tenporary I|Income

Tax Regs., 50 Fed. Reg. 46018 (Nov. 6, 1985). For exanple, if a
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t axpayer uses a vehicle for both business and personal purposes,
and he uses the vehicle for deliveries on a regular, established
route, then he may satisfy the adequate record requirenent by
recording the total nunber of mles driven during the tax year,
the length of the route, and the date of each trip. The date of
each trip should be recorded at or near the tinme of each trip.
In addition, the taxpayer could establish the date of each trip
with a receipt, record of delivery, or other docunentary
evidence. See sec. 1.274-5T(c)(2)(1i1)(QO (1), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46018 (Nov. 6, 1985). |If a taxpayer
cannot neet the requirenents of section 274(d), then he is not
entitled to a deduction.

A. Aut onpbi l e Expenses

Petitioner deducted the follow ng anmounts related to his
1995 Dodge van and 1997 Ford Mustang: $2,480 and $2,559 in 1996
and 1997, respectively, for car and truck expenses (m |l eage);
interest of $2,479 and $1,215 in 1996 and 1997, respectively; and
$2,152 for taxes and licenses in 1997. Petitioner testified that
he used the van exclusively for the delivery of baked goods to
| BC s custoners on his days off and after hours. Petitioner did
not testify as to the business use of the Mustang. Petitioner
stated that when he purchased the Mustang, he stopped using the

van, as he did not need to deliver as nuch bread. Petiti oner
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submtted m | eage | ogs which Iist the nonthly total of mles
driven.

Petitioner failed to neet the stringent requirenents of
section 274(d). The m | eage | og does not contain the date of
each trip, nor does the |og describe the business place or
pur pose of each trip. Petitioner also did not establish the
total use and business use of each vehicle. The log nerely
descri bes the nonthly odoneter readings. The |og does not appear
to be contenporaneously created, thus reducing its reliability.
The m |l eage log also conflicts with petitioner’s testinony and
his mleage statenments on his Federal inconme tax returns for the
years at issue. On his Federal inconme tax returns, petitioner
attributed a business use for the vehicles of 71.12 percent for
1996 and 63. 74 percent for 1997. W do not find petitioner’s
unsupported self-serving testinony to be credible. See

Ni edri nghaus v. Conm ssioner, 99 T.C 202, 219-220 (1992);

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986). Therefore,

petitioner is not entitled to deductions for the car and truck
expenses.

B. Section 179

Petitioner deducted $10,000 in 1997 under section 179 for
t he purchase of his Ford Mustang. Section 179(a) provides that a
taxpayer may elect to currently deduct the cost of tangible

personal property purchased during the taxable year for use in
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the active conduct of a trade or business. |In 1997, the
aggregate deduction limt of elected property under section
179(a) was $18,000. |If a property has both busi ness and ot her
uses, then the taxpayer nust establish that nore than half of the
property’s use in the taxable year is for trade or business

pur poses. See secs. 274(d), 280F(d)(4); sec. 1.179-1(d)(1),

| ncome Tax Regs.

Petitioner failed to establish that the Mistang was
predom nantly used in his trade or business as an enpl oyee of
IBC. Petitioner did not establish either the total use or the
busi ness use of the vehicle. The inconplete mleage | og,
petitioner’s testinony, and the inconsistent statenents from
petitioner’s 1997 Federal inconme tax return prevent us from
determ ning the amount of business use, if any, of the Mistang.
Therefore, we sustain respondent’s determnation as to this
i ssue.

C. Depreciation

Petitioner deducted $2,952 and $3,621 in 1996 and 1997,
respectively, for depreciation of the Dodge van and Ford Muist ang.
Section 167(a) permts a depreciation deduction for the
exhaustion and wear and tear of property used in the trade or
busi ness. Section 274(d) inposes a strict substantiation

requi renent for deductions with respect to any |listed property.
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As we hel d above, petitioner failed to neet the requirenents of
section 274(d). According, we hold for respondent on this issue.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.4

4 The decision to be entered herein shall reflect that
petitioner Dorothy Morris is entitled to relief fromjoint
liabilities determ ned for 1996 and 1997 pursuant to sec.
6015(Db).



